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Auditor of State
Betty Montgomery

Dear Fellow Ohioan,

Throughout my nearly 30 years in public service, open government issues
have always been of paramount importance to me. In Ohio, our law reminds us that the
records of a public office belong to the people, not to the government officials holding
them, and the business of our public bodies is the business of the people. Consequently,
our law commands government officials to liberally interpret the Public Records Act and
the Open Meetings Act (Ohio’s Open Government Laws) in favor of disclosure and
openness so that light may be shed on the workings of our representative government.

During my eight years as Attorney General, | sought to ensure the openness
of government by educating public and private entities about the intricacies of our Open
Government Laws. As Auditor of State, | continue to emphasize the critical importance
of open government, in part, by offering educational assistance and instruction to local
government officials through our newly-created Open Government Unit (OGU). An
expansion of the Auditor of State’s services to local governments, the OGU is staffed by
a full-time attorney and a full-time paralegal dedicated exclusively to open government
issues.

Our mission is to serve local government officials and the public by
providing educational opportunities and resources for understanding the obligations
imposed upon government officials by Ohio’s Open Government Laws. To that end, my
OGU staff is available, upon request, to conduct training seminars for government
officials, the media, and even groups of private citizens. Additionally, the Open
Government Unit acts as a conduit to updates of the Open Government Laws by
providing regular case law updates and educational materials in a user friendly format,
including this resource manual.

As useful as we think you will consider this manual to be, it is intended to
serve as a roadmap, and it is not intended to replace specific legal advice from your own
counsel. Much of the body of law on open government comes from case law -- courts’
interpretations of the statutes in light of specific facts. As the facts change, so too may
the result. Accordingly, where you are faced with specific legal questions, we strongly
encourage you to seek guidance from your legal counsel.

I hope you will find the OGU and the Open Government Resource Manual to

be valuable tools for navigating the sometimes choppy waters of Ohio’s Open
Government Laws.

Sincerely,

Dot W

Betty Montgomery
Auditor of State




Open Government Unit
Local Government Services Section
Auditor of State, Betty Montgomery
88 East Broad Street, 5th Floor
Columbus, Ohio 43215
Phone: (614) 466-4717 or (800) 345-2519 (toll free)
Fax: (866) 350-0013 or (866) 350-0011 (toll free)
Email: OGU@auditor.state.oh.us

Please visit the OGU through the auditor of state’s
website at www.auditor.state.oh.us/organization/ogu,
where you can download a copy of this manual. You
may also obtain a CD or hard copy version of this
manual by contacting the OGU via the address and
phone number above. The OGU welcomes your
comments, suggestions, and your inquiries.

Special thanks to all members of the Auditor of State’s
Office whose contributions made this publication
possible, with special recognition to our
authors/editors:
Lisa Wu Fate, Esq.
Director, Open Government Unit
Paula J. Adams
Paralegal, Open Government Unit
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Ohio’s Open Government Laws
Chapter I: Introduction

"The liberties of a people never were, nor ever will be,
secure, when the transactions of their rulers may be
concealed from them. ...To cover with the veil of secrecy
the common routine of business, is an abomination in the
eyes of every intelligent man."

Patrick Henry

As you begin to study Ohio’s Open Government Laws,
you may find it beneficial first to tackle some
fundamental matters that will provide you with a
foundation for your research.

In Chapter I, a glossary will acquaint you with various
legal terms associated with the Open Government
Laws. Next, we furnish you with quick answers to
some of the most frequently asked questions about
open government, which questions are discussed more
completely later in the manual. Finally, we provide
you with an overview of basic legal principles that
apply both to the Open Meetings Act, as well as to the
Public Records Act.

In Chapter 11, we detail matters associated with the
Open Meetings Act, while Chapter 111 is dedicated to
the Public Records Act. We hope that you will find
this manual to be a useful resource.
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=7  Glossary

In learning about our Open Government Laws, you
will confront some legal terms that may be unfamiliar
to you. Below are the more common terms that you
will encounter in this area of the law.

» CHARTER. A charter is an instrument established by
the citizens of a municipality, which is roughly
equivalent to a state’s constitution. A charter outlines
certain rights, responsibilities, liberties, or powers that
exist in the municipality.

» DECLARATORY JUDGMENT. A declaratory judgment
is a legal action initiated when a party is uncertain of
their legal rights in a particular controversy. For
instance, if a public office withholds records from
public records disclosure because it believes they are
exempt from disclosure,’ the office can file a
declaratory judgment action to test the correctness of
its decision.?

» DISCOVERY. Discovery is a pre-trial practice by
which parties to a lawsuit, civil or criminal, disclose to
each other documents and other information in an
effort to avoid any surprises at trial. The practice
serves the dual purpose of permitting parties to be

! See, “Exceptions to Disclosure: The Catchall Exception,” page 94.

2 safety 4™ Fireworks v. Ohio Dept. of Commerce, 2003 Ohio 3477,
P10, 2003 Ohio App. LEXIS 3145 (7" Dist. June 26, 2003); State ex
rel. Fisher v. PRC Pub. Sector, 99 Ohio App. 3d 387 (10" Dist. 1994).
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well-prepared for trial and enabling them to evaluate
the strengths and weaknesses of their case.

» IN CAMERA. In camera means “in private.” A
judge will often review records that are at issue in a
public records dispute in camera to ensure that they
are not subject to public scrutiny in case the judge
ultimately concludes that the records are not subject to
public disclosure.

» INJUNCTION. An injunction is a court order
prohibiting someone from doing a specified act or
commanding someone to correct a wrong or an injury.
Under the Open Meetings Act, for instance, a person
who believes a public body has violated the act will
file an action for an injunction seeking an order that
the public body stop violating the act, correct any
damage caused by violation of the act, and that it not
violate the act in the future.

» LITIGATION. The term litigation simply means a
lawsuit — a legal action and all the proceedings
associated with it.

» MANDAMUS. The term means literally “we
command.” In this area of law, it is typically used to
refer to the legal action that a party files when they
believe they have been wrongfully denied access to
public records. The full name of the action is a
petition for a writ of mandamus — if the party filing the
action prevails, the court will issue a writ (or order)

Betty Montgomery, Auditor of State
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commanding the public office to release the records in
dispute.

» PRO SE. The term pro se means “for oneself,” and
is typically used to refer to a person who represents
themselves in court, acting as their own legal counsel.

» REDACT. Generally, to redact is to edit or revise. In
the context of public records law, typically it is used to
refer to the action by which non-public information is
blacked out of an otherwise public record before
public disclosure, as, for example, with a social
security number.
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=7 Frequently Asked Questions

Can a public body’s motion for executive session
just say “for personnel”?
No. The open meetings law plainly requires a
public body to specify the particular reason or
reasons listed in the “personnel exception” for
which the executive session is being called.?

Do I have to pay for copies of public records?
Yes. The public records law permits a public
office to charge its actual cost to duplicate a public
record.’®

What is required for notice of a regular meeting to
be proper under the Open Meetings Act?
By law, a public body must have a rule by which a
person can determine the time and place of all
regular meetings.’

Can the police redact from the public record the
name of a juvenile that they arrested?
No. A suspect’s identity is not confidential simply
by virtue of the suspect’s age — i.e., just because the
suspect is a juvenile does not entitle the suspect to
anonymity.°

® See, “Proper Procedure — The Motion,” page 49.
* See, “Cost of Copies,” page 66.

® See generally, “Duties: Notice,” page 32.

® See generally, “Juvenile Records,” page 170.
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What are the permissible reasons for a public body

to go into executive session?
Generally, to discuss various personnel issues, the
purchase or sale of public property, to discuss with
legal counsel pending or imminent court action, to
conduct or discuss collective bargaining matters,
for various matters required to be kept confidential
by law, to discuss security matters, and to discuss
county hospitals’ trade secrets.’

Where can I find the salaries of my public officials?
The salaries of some public officials are set by
statute,® while others are set by the village or
municipality itself. If the salary is not set by
statute, always contact the government employer to
determine the salary in question.

Are the home addresses of public employees
available for public disclosure?
No. The Ohio Supreme Court recently concluded
that the home addresses of public employees are
not “public records.”®

” See generally, “Executive Session: Permissible Reasons,” page 45.

8 See, e.g., Ohio Rev. Code Ann. § 141.01 (statewide elected officials),
8§ 101.27 (general assembly members), § 505.24 (township trustees),

8 507.09 (township clerks), § 325.10 (county commissioners), §325.01
(county elected officials).

® State ex rel. Dispatch Printing Co. v. Johnson, 106 Ohio St. 3d 160,
2005-0Ohio-4384 (2005). See generally, “Personal Privacy: Public
Employees,” page 155.
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Can a court redact my social security number from
its public records before disclosure?
Yes. The Ohio Supreme Court recently concluded
that redacting SSNs from a court’s public records is
appropriate before disclosure.'

Can a public office use an outside contractor to

copy records for a public records request?
Perhaps. If the reasons for the outsourcing are
reasonable, and the cost differential is also
reasonable, a court is likely to find that such an
arrangement is permissible.™

Does HIPAA mean that the public can no longer
receive general patient information?
No. A public office does not violate HIPAA by
sharing information that constitutes “directory
information,” such as the patient’s name, location
in the facility, and a description of the patient’s
general condition.*?

10 State ex rel. Office of Montgomery County Public Defender v. Siroki,
108 Ohio St. 3d 206, 2006-Ohio-662 (2006).

11 See, “Making the Copies: Outside Contractors,” page 69.

12 See, “HIPAA — Releasing PHI to the Media,” page 105.
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—7 Basic Legal Principles

When a local charter provision conflicts with the

Open Government Laws, which prevails?
A charter municipality has the right to determine
by charter the manner in which meetings will be
held.** Ohio is a home rule state, which means that
when the local law and the state open government
laws conflict, the local law prevails.14 For instance,
If the municipality’s charter states that all council
meetings shall be public, provisions in the state
open meetings law that permit executive sessions
do NOT apply.”

13 State ex rel. Bond v. City of Montgomery, 63 Ohio App.3d 728, 580
N.E.2d 38 (1st Dist. 1989); Hill & Dales, Inc. v. Wooster, 4 Ohio
App.3d 240, 448 N.E.2d 163 (9th Dist. 1982).

14 Ohio Constitution, Article XV111, Sections 3 and 7. See, also State
ex rel. Inskeep v. Staten, 74 Ohio St.3d 676, 660 N.E.2d 1207 (1996);
State ex rel. Fenley v. Kyger, 72 Ohio St.3d 164, 648 N.E.2d 493
(1995); State ex rel Lightfield v. Village of Indian Hill, 69 Ohio St.3d
441, 633 N.E.2d 524 (1994); State ex rel. Fairfield Leader v. Ricketts,
56 Ohio St.3d 97, 564 N.E.2d 486 (1990); State ex rel. Craft v.
Schisler, 40 Ohio St.3d 149, 532 N.E.2d 719 (1988); Fox v. City of
Lakewood, 39 Ohio St.3d 19, 528 N.E.2d 1254 (1988); Butler Twp. Bd.
of Trustees v. Winemiller, 2003 Ohio 1258, 2003 Ohio App. LEXIS
1177, (2" Dist. Mar. 14, 2003); State ex rel. Gannett Satellite Info.
Network v. Cincinnati City Counsel, 137 Ohio App.3d 589, 739 N.E.2d
387 (1st Dist. 2000); Klaban Ford, Inc. v. City of Kent, No. 91-P-2342,
1992 Ohio App. LEXIS 1622 (11th Dist. Mar. 31, 1992); Hill & Dales,
Inc. v. City of Wooster, 4 Ohio App.3d 240, 448 N.E.2d 163 (9th Dist.
1982).

1> See e.g., State ex rel. Inskeep v. Staten, 74 Ohio St.3d 676, 660
N.E.2d 1207 (1996); State ex rel. Plain Dealer Publ’g Co. v. Barnes,
38 Ohio St.3d 165, 527 N.E.2d 807 (1988) Johnson v. Kindig, 2001
Ohio App. LEXIS 3569 (9th Dist. Aug. 15, 2001); State ex rel. Gannett
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Does the federal Freedom of Information Act

(FOIA) control state or local governmental agencies

or officers?
No. The federal FOIA does not apply to state or
local agencies or officers.’® A request for
government records from a state or local agency in
Ohio is governed by Ohio’s Public Records Act,
which is codified in Ohio Rev. Code § 149.43.
But, if you request records from a federal office
that is located in Ohio, your request will be
governed by the federal FOIA.

How long must a public office keep its records?
As long as required by its records retention
schedule, without which a public office may not
transfer or destroy ANY public record.” A
retention schedule must be approved by an
appropriate records commission, as well as the
Auditor of State’s office and the Ohio Historical
Society.™®

Satellite Info. Network v. Cincinnati City Counsel, 137 Ohio App.3d
589, 739 N.E.2d 387 (1 Dist. 2000); State ex rel Bond v. City of
Montgomery, 63 Ohio App.3d 728, 580 N.E.2d 38 (1st Dist. 1989).

18 State ex rel. Warren v. Warner, 84 Ohio St.3d 432, 704 N.E.2d 1228
(1999); State ex rel. Findlay Publ’g Co. v. Schroeder, 76 Ohio St.3d
580, 669 N.E.2d 835 (1996).

' Ohio Rev. Code Ann. § 149.333 and § 149.351. See, e.g., 1989 Ohio
Atty. Gen. Ops. No. 89-042, 1989 Ohio AG LEXIS 49 (properly-
approved retention schedule permits disposal of paper or other original
documents after recording on optical disk, originals may be destroyed).
'® Ohio Rev. Code Ann. § 121.211, § 149.331, and Ohio Rev. Code
Ann. § 149.38-.42.
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Ohio’s Open Government Laws
Chapter II: The Open Meetings Act

Simply put, Ohio’s Open Government Laws are based
on the principles of democracy. The Ohio Open
Meetings Act is based on the notion that citizens must
be able to observe and scrutinize the operations of their
representative government. Its purpose is to ensure the
accountability of elected officials by prohibiting secret
deliberations of public issues.*

To that end, the Open Meetings Act requires public
bodies to deliberate, discuss, and conduct official
business in open meetings.?’ Government officials
must liberally construe the law with these goals in
mind,* and there are only limited situations when a
public body may adjourn into executive session to
discuss matters privately.?

19 State ex rel. Cincinnati Enquirer v. Hamilton Cty. Bd. Of Cmsrs.,
2002 Ohio 2038 , 2002 Ohio App. LEXIS 1977 (1% Dist. April 26,
2002).

% Ohio Rev. Code Ann. § 121.22(A).

21 Ohio Rev. Code Ann. § 121.22(A).

22 Ohio Rev. Code Ann. § 121.22(G).
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=7  Open Meetings Act:
“Public Body” Defined

Not every entity is controlled by the provisions of the
open meetings law -- only a “public body” must
comply. Accordingly, the entity at issue must satisfy
the legal definition of a public body.

» DEFINITION. By statute, a “public body” is “any
board, commission, committee, council, or similar
decision-making body of a state agency, institution, or
authority, and any legislative authority or board,
commission, committee, council, agency, authority, or
similar decision-making body of any county, township,
municipal corporation, school district, or other
political subdivision or local public institution,” and
any committee or subcommittee of such an entity.”®

» FACTORS. In analyzing whether an entity is a
“public body,” courts consider various factors,
including, but not limited to: (1) the name or title of
the entity;* (2) the membership composition of the

23 Ohio Rev. Code Ann. § 121.22(B)(1)(a) and (b).

2 Wheeling Corporation v. Columbus & Ohio River Railroad
Company, 2001 Ohio App. LEXIS 5716 (10th Dist. Dec. 20, 2001) (in
finding that Selection Committee was a “public body,” court
considered it pertinent that the entity was called a “committee,” which
term is included in definition of a “public body” in R.C. § 121.22);
Stegall v. Joint Twp. Dist. Memorial Hosp., 20 Ohio App.3d 100, 103,
484 N.E.2d 1381 (3rd Dist. 1985) (considering it pertinent whether
entity is one of those listed in § 121.22(A)(1)).
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entity;® (3) the manner in which the entity was
created;”® (4) whom the entity advises or to whom it
reports;”’ and (5) whether the entity is a “decision-
making” body.%

%% Wheeling Corporation v. Columbus & Ohio River Railroad
Company, 2001 Ohio App. LEXIS 5716 (10th Dist. Dec. 20, 2001) (in
finding that Selection Committee was a “public body,” court
considered it pertinent that majority of members were also Rail
Commission members). See also, 1976 Ohio Atty. Gen. Ops. No. 76-
062, at 2-211 (“the General Assembly apparently intended the statute to
apply to all bodies which are comprised of public officials™).

% Stegall v. Joint Twp. Dist. Memorial Hosp., 20 Ohio App.3d 100,
103, 484 N.E.2d 1381 (3rd Dist. 1985) (considering it pertinent
whether entity was created by operation of law); Wheeling Corporation
v. Columbus & Ohio River Railroad Company, 2001 Ohio App. LEXIS
5716 (10th Dist. Dec. 20, 2001) (fact that committee was established by
Rail Commission without formal action is “immaterial”); Beacon
Journal Publ’g Co. v. City of Akron, 3 Ohio St.2d 191, 209 N.E.2d 399
(1965) (where a public official who is not subject to the Open Meetings
Act appoints a board or commission, the board or commission may not
be subject to Ohio Rev. Code Ann. § 121.22 either).

2 \Wheeling Corporation v. Columbus & Ohio River Railroad
Company, 2001 Ohio App. LEXIS 5716 (10th Dist. Dec. 20, 2001)
(Selection Committee advised Rail Commission, which is a public
body); Cincinnati Enquirer v. City of Cincinnati, 2001 Ohio App.
LEXIS 3738 (1st Dist. Aug. 24, 2001) (a review board makes
recommendation to city manager and/or city council); Beacon Journal
Publ’g Co. v. City of Akron, 3 Ohio St.2d 191, 209 N.E.2d 399 (1965)
(board or commission advises public official who is not subject to the
Open Meetings Act may not be “public body™).

%8 Wheeling Corporation v. Columbus & Ohio River Railroad
Company, 2001 Ohio App. LEXIS 5716 (10th Dist. Dec. 20, 2001)
(Selection Committee made decisions in formulating recommendations
to Commission, therefore “decision-making body”); Stegall v. Joint
Twp. Dist. Memorial Hosp., 20 Ohio App.3d 100, 103, 484 N.E.2d
1381 (3rd Dist. 1985) (entity must be a “decision-making body™);
Cincinnati Enquirer v. City of Cincinnati, 2001 Ohio App. LEXIS 3738
(1st Dist. Aug. 24, 2001) (review board makes decisions in process of
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» APPLIED TO INDIVIDUALS. The open meetings law
does not apply to individuals or to meetings conducted
by an individual.”® Moreover, if an individual (as
opposed to a public body) creates a group solely
pursuant to their executive authority or delegation of
their authority, the Open Meetings Act probably does
not apply to the group’s gatherings.*® But, one court
recently determined that a selection committee whose
members were appointed by the chair of a public body,
not by formal action of the body, is nevertheless itself
a public body.*

» DECISION-MAKING. Courts disagree as to whether
an ad hoc staff or advisory committee that lacks final
decision-making authority is a public body.*?

reaching consensus recommendation for city manager and/or city
council).

%% Ohio Rev. Code Ann. § 121.22(B)(1)(a) and (b); Smith v. City of
Cleveland, 94 Ohio App. 3d 780, 641 N.E.2d 828 (8" Dist. 1994) (city
safety director is not a public body, and may conduct disciplinary
hearings without complying with the Open Meetings Act).

% Beacon Journal Publ’g Co. v. City of Akron, 3 Ohio St.2d 191, 209
N.E.2d 399 (1965); Smith v. City of Cleveland, 94 Ohio App.3d 780,
641 N.E.2d 828 (8th Dist. 1994); eFunds v. Ohio Dept. of Job and
Family Services, No. 05CVH09-10276 (C.P. Franklin Cty Ohio, Mar.
6, 2006) (“evaluation committee” of government employees created
under authority of state agency administrator is not a public body);
1994 Ohio Atty. Gen. Ops. No. 94-096.

%1 Wheeling Corporation v. Columbus & Ohio River Railroad Co.,
2001 Ohio App. LEXIS 5716 (10" Dist. Dec. 20, 2001) (chair of Rail
Commission appointed members to Selection Committee).

%2 Maser v. City of Canton, 62 Ohio App.2d 174, 405 N.E.2d 731 (5th
Dist. 1978); Thomas v. White, 85 Ohio App.3d 410, 620 N.E.2d 85
(2nd Dist. 1992); State ex rel. Vindicator Printing Co. v. Fuda, No. 91-
T-4531, 1991 Ohio App. LEXIS 5797 (11th Dist. Dec. 6, 1991);
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» PRIVATE BODIES. A private body may be a “public
body” for purposes of the Open Meetings Act where it
is organized pursuant to state statute and is statutorily
authorized to receive and expend government funds for
a governmental purpose.®® A governmental decision-
making body cannot assign its decision-making
authority to a nominally private body to shield
decisions from public scrutiny.®

There is a difference between a “public office” under
public records law® and a “public body” under open
meetings law. For instance, an entity may be a public
office for purposes of public records, but not a public
body for purposes of open meetings.*®

» EXEMPT PUBLIC BODIES. The open meetings law
specifically lists some entities or gatherings that, while

Ungaro v. Reuben McMillan Free Library Ass’n, No. 89CA-190, 1991
Ohio App. LEXIS 1899 (7th Dist. Apr. 24, 1991); 1994 Ohio Atty.
Gen. Ops No. 94-473; 1992 Ohio Atty. Gen. Ops. No. 92-077; 1992
Ohio Atty. Gen. Ops. No. 92-065; 1979 Ohio Atty. Gen. Ops. No. 79-
110; 1979 Ohio Atty. Gen. Ops. No. 79-061. But, see, Cincinnati
Enquirer v. City of Cincinnati, 2001 Ohio App. LEXIS 3738 (1st Dist.
Aug. 24, 2001) (whether a review board has the ultimate decision
making authority is not controlling).

% State ex rel. Toledo Blade Co. v. Economic Opportunity Planning
Ass’n of Greater Toledo, 61 Ohio Misc.2d 631, 582 N.E.2d 59 (1990);
see, also, Stegall v. Joint Township Dist. Memorial Hosp., 20 Ohio
App.3d 100, 484 N.E.2d 1381 (3rd Dist. 1985).

% State ex rel. Toledo Blade Co. v. Economic Opportunity Planning
Assn., 61 Ohio Misc.2d 631, 640, 582 N.E.2d 59, 65 (1990).

% See, discussion on what constitutes a “Public Office,” page 725.

% See Sabo v. Hollister Water Ass’n, Inc., No. 93-CA-1582, 1994 Ohio
App. LEXIS 33 (4th Dist. Jan. 12, 1994).
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they are public bodies or are being organized and
attended by public bodies, are nevertheless exempt
from the requirements of the open meetings laws.*” In
short, these bodies may deliberate and conduct
specified business outside of the public view:

Grand juries;

Audit conferences;

Adult parole authority hearings to interview
inmates for parole or pardon;

Organized crime investigations commission
Child Fatality Review Board;

State medical board when determining whether to
suspend a certificate without a hearing;

Board of nursing when determining whether to
suspend a license without a hearing;

State board of pharmacy when determining
whether to suspend a license without a hearing;
State chiropractic board when determining whether
to suspend a license without a hearing;
Emergency response commission executive
committee when meeting to determine whether to
issue an enforcement order or decide whether to
litigate.

YV VWV VYV ¥V VVVY VVYV

» PERMISSIBLE CLOSURE. Separately, the open
meetings law also permits certain public bodies, when
handling particular business, to close their meeting by
unanimous vote of the members present.®® So, while
these bodies must otherwise comply with the open

% Ohio Rev. Code Ann. §121.22(D).
% Ohio Rev. Code Ann. § 121.22(E).
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meetings law,*® when considering the specified
matters, they can vote to close the meeting:

» The Entities: The controlling board, development
financing advisory council, industrial technology
and enterprise advisory council, tax credit
authority, community improvement corporations,*
and minority development financing advisory
board*

» The Business: \When considering whether to grant
assistance for purposes of community or economic
development, a meeting of these entities may be
closed by unanimous vote when evaluating
marketing plans, specific business strategies,
production techniques, trade secrets, financial
projections, or personal financial statements, tax
records™*

» The Limitation: \Voting to accept or reject the
application for assistance, and all other proceedings
of these entities, must comply with the open
meetings law.*

% Ohio Rev. Code Ann. § 121.22(E)(5).

“0 Ohio Rev. Code Ann. § 1724.11(B)(1) (board or any committee or
subcommittee when meeting to consider information that is not a public
record may, by unanimous vote of all members present, close the
meeting and discuss only that matter).

1 Ohio Rev. Code Ann. § 121.22(E).

“2 Ohio Rev. Code Ann. § 121.22(E)(1) - (5).

** Ohio Rev. Code Ann. § 121.22(E)(5).

Betty Montgomery, Auditor of State
Open Government Resource Manual (2006)
Page 21



» THE OHIO LEGISLATURE. The Ohio legislature is
not subject to the provisions of the open meetings law
(R.C. 121.22). Instead, committees of the legislature
are required to follow the guidelines set forth in the
legislature’s own open meetings law.** Similar to the
Open Meetings Act in R.C. 121.22, there are
exceptions to the legislature’s open meetings law.*
And meetings of a party caucus are not subject to the
open meeting requirements.“°

“ Ohio Rev. Code Ann. § 101.15.
** Ohio Rev. Code Ann. § 101.15(F).
“¢ Ohio Rev. Code Ann. § 101.15(F)(2).
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=7  Open Meetings Act:
“Meeting” Defined

Whether a gathering of public officials is subject to the
open meetings law depends on whether the gathering
Is a “meeting” as defined in Ohio law.

» DEFINITION. For a gathering to be a “meeting,” the
gathering must have three characteristics: it must be
(1) a prearranged gathering; (2) that is attended by a
majority of the members of the public body; and

(3) arranged for the purpose of conducting,
transacting, deliberating, or discussing public
business.*” Where all three of these characteristics are
present, the gathering is a “meeting” for purposes of
the open meetings law, and the provisions of that law
must be satisfied; specifically, the meeting must be
open, proper notice must be issued, and minutes must
be maintained.*®

» Prearranged Gathering: This statute is not
intended to prohibit truly impromptu encounters

" Ohio Rev. Code Ann. § 121.22(B)(2). See, also, State ex rel. Long.
v. Cardington Village Council, 92 Ohio St.3d 54, 748 N.E.2d 58 (2001)
(the requirements are to be liberally construed and therefore committee
meetings of a majority of council are open meetings); State ex rel.
Plain Dealer Publ’g Co. v. Barnes, 38 Ohio St.3d 165, 527 N.E.2d 807
(1988); Dayton Newspaper, Inc. v. Dayton, 28 Ohio App.2d 95, 274
N.E.2d 766 (2nd Dist. 1971).

“8 See, generally, “A Public Body’s Duties,” page 31.
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between members of public bodies.*® For example,
an unsolicited e-mail from one board member to
other board members is not “pre-arranged,” and a
spontaneous one-on-one telephone conversation
between two board members is similarly not “pre-
arranged.”*

> Majority of Members: This is a simple majority,™
and the requirement attaches no matter whether it is
the whole body or only a committee or
subcommittee of the body that is at issue.>® For
instance, if council is comprised of seven members,
four would constitute a majority for purposes of
this requirement. But if council appoints a finance
committee, which is comprised of only three
members, then two of those members constitute a

* Compare with, State ex rel. Cincinnati Post v. City of Cincinnati, 76
Ohio St.3d 540, 544, 1996 Ohio 372, 668 N.E.2d 903, 906 (1996)
(while holding that the back-to-back, prearranged discussions of city
council members constitutes a “majority,” the Court clarified that the
statute does not prohibit impromptu meetings between council
members, but concerns itself only with situations where a majority
meets).

%0 Haverkos v. Northwest Local School District Bd. Of Education, 2005
Ohio 3489, 2005 Ohio App. LEXIS 3237 (1* Dist. July 8, 2005).

*! Ohio Rev. Code Ann. § 121.22(B)(2). See generally, State ex rel.
Cincinnati Post v. City of Cincinnati, 76 Ohio St.3d 540, 1996 Ohio
372, 668 N.E.2d 903 (1996) (where back-to-back meetings of the city
manager and council members are held, liberal construction of the
statute deems that a “majority” of council attended the meeting); State
ex rel. Fairfield Leader v. Ricketts, 56 Ohio St.3d 97, 564 N.E.2d 486
(1990) (where a “workshop” to discuss public business is attended by a
majority of township trustees and a majority of council, it is a
“meeting” under the statute for each public body).

%2 State ex rel. Long v. Cardington Village Council, 92 Ohio St.3d 54,
58-59, 2001 Ohio 130, 748 N.E.2d 58, 63 (2001).

Betty Montgomery, Auditor of State
Open Government Resource Manual (2006)
Page 24



majority of the finance committee. In other words,
the finance committee is a “public body” in and of
itself, and it must separately comply with the open
meetings law.>®

Conference Call: Teleconferencing and
videoconferencing are prohibited —a member must
be present in person in order to deliberate, vote, or
to be counted in a quorum.> Nevertheless,
members ought not circumvent the open meetings
law by conducting a conference call, claiming that
a majority is not “present” at the meeting.>

» Discussions or Deliberations: The intent of the
open meetings law is “to require governmental
bodies to deliberate public issues in public.”®
Much debate has occurred as to what activity
constitutes “discussions” or “deliberations” of a
public body, such that a gathering may constitute a
“meeting.”

%% State ex rel. Long v. Cardington Village Council, 92 Ohio St.3d 54,
59, 2001 Ohio 130, 748 N.E.2d 58, 63 (2001).

% Ohio Rev. Code Ann. § 121.22(C). But, see, e.g., Ohio Rev. Code
Ann. § 3333.02 in which Ohio Board of Regents is specifically granted
authority to meet via videoconferencing.

% See generally, State ex rel. Cincinnati Post v. City of Cincinnati, 76
Ohio St.3d 540, 1996 Ohio 372, 668 N.E.2d 903 (1996) (back-to-back
meetings of members of a public body, in which less than a majority
attend each meeting but the same item of public business is discussed,
cannot be used to circumvent the clear intent of the la